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The construction of the law of servitudes in the Real Right Law of P.R.C., 
while carries out the principle of private autonomy, neglects the restrictive and 
complementary function of the principle of efficiency of exploitation of real 
estates to the principle of private autonomy. While the law of servitudes in the 
Real Right Law of P.R.C. appears to have the problem of “over private 
autonomy”, some Chinese researchers argue that the Chinese law of servitudes 
should tolerate “more private autonomy”. According to their argument, the 
requisite of “utility of land” may be, or even should be abolished, the right of 
servitudes may be, or even should be a comprehensive right that can breed new 
usufructuary real rights of real estates. This viewpoint, while has not been 
accepted by the Chinese legislator, may misleads, in the juridical practice, the 
judges in their explanation of the contents of concrete servitude and the 
acknowledgement of the validity of concrete servitude. 
The law of servitudes, in Roman Law or in the modern Civil Law system, 
can be understood as constructed on the base of two principles: the principle of 
private autonomy and the principle of efficiency of exploitation of real estates. 
The former, as the prime principle, should be restricted or complemented by the 
latter. This view on the position of these two principles in the construction the 
law of servitudes and the relation between them, can be testified not only in 
Roman Law and the modern Civil Law system, but also in the normative 
analysis on the law of servitudes, which could be appreciated as the legal 
realization of the cooperation between real estates; and so should be of use to 
the academic research, the possible future amendment of law and the juridical 
practice in China. 















methodology, this Article is composed by five chapters. 
Chapter 1 introduces the origin and the development of servitudes in the 
history of Roman Law; describes the structure the law of servitudes, which was 
elaborated by the roman jurists and has basically decided the main features of 
the modern law in this area; and at last examines the position of the principle of 
private autonomy, and the restrictions on it, in the law of servitude in Roman 
Law. 
Chapter 2 introduces the modern law of servitudes in Civil Law system; 
describes the succession and development of Roman Law; presents some 
specific institutions which should be used of our reference; and at last examines 
the position of the principle of private autonomy, and the restrictions on it, in 
the modern law of servitude in Civil Law system.  
Chapter 3 introduces two recent theories explaining when and why the law 
of servitudes should admit and enforce the land use arrangements created by 
individuals: one is the theory based on the prevention of fragmentation of 
property rights, argued by Ben W.F. Depoorter and Francesco Parisi, the other 
is the theory based on the concept of commutative justice, argued by James 
Gordley. 
Chapter 4 puts forward a normative analysis on the law of servitudes, 
regarding the realization of cooperation of the real estates as the functional aim 
of the law of servitudes, argues that the respect of private autonomy and the 
pursuit of the efficiency of exploitation of real estates shall be, and how to be, 
the two fundamental principles of the construction of the law of servitudes. 
Chapter 5 analyses the “servitude” in the Chinese ancient law; makes a 
commentary on a relevant theory argued by some Chinese researchers and on 
the actual Chinese law of servitudes.  
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